
DRPG AMERICA, INC. CONFIDENTIAL 

 

PURCHASE TERMS & CONDITIONS 

1) APPLICABILITY:  The terms and conditions of this purchase 

order (this “Order”) apply to all Products (as defined below) sold 

to DRPG America, Inc (“Buyer”) by the seller of the products 

and/or services (the “Products”) as referenced on the front page 

of this Order (“Seller”).  

 

2) WARRANTIES:  Seller represents, warrants and covenants that 

the products, materials, items or services supplied (the 

“Products”) under this Order: (a) are manufactured with new 

materials (not used or refurbished), are of the highest grade and 

quality unless otherwise specified in writing; (b) conform to the 

specifications; drawings, samples or other description furnished 

or specified; (c) are fit and sufficient for the purpose intended; (d) 

are merchantable, of good material and workmanship, and free 

from all defects; (e) suitable for use, manufactured, packaged for 

shipment, properly labeled in compliance with applicable laws.  

In addition, Seller represents, warrants and covenants: (i) that it 

has good title to the Products and is transferring such good title to 

the Products to Buyer, free and clear of all liens, claims, and 

encumbrances; and (ii) the Products do not infringe or otherwise 

utilize any patent, trademark, copyright, mask work right or other 

intellectual property right of any third party.  The warranties set 

forth in this paragraph: (x) are in addition to those implied by or 

available at law; (y) exist notwithstanding the acceptance and/or 

inspection by Buyer of all or a part of the Products to which such 

warranties are applicable; and (z) run and inure to the benefit of 

Buyer, its customers, and users of products sold by Buyer (with 

such customers and users of products sold by Buyer being 

intended third party beneficiaries of such warranties).  None of 

the remedies available to Buyer for the breach of any of these 

warranties may be limited except in a separate written agreement 

designating such limitation and signed by Buyer.  Seller hereby 

assigns and passes through to Buyer, including all end users 

and/or customers of Buyer, and Buyer and its respective end users 

and/or customers of Buyer, shall have the benefit of, all rights it 

obtains under representations and warranties, and indemnities 

given by any third-party seller or third-party product sold or 

incorporated within the Products. 

 

3) CANCELLATION:  Buyer may cancel this Order in whole or in 

part at any time prior to shipment by Seller or if Seller defaults or 

fails to comply with any of the terms of this Order.  Upon such 

cancellation Buyer will not have any liability to Seller, and Seller 

will be liable to Buyer for any and all direct, incidental and 

consequential damages (including, without limitation, additional 

costs incurred by Buyer for reprocurement). 

 

4) CHANGES:  Buyer may, at any time prior to the delivery date of 

the Products, make changes in drawings, designs, specifications, 

packaging, time and place of delivery and method of 

transportation.  If the changes cause an increase or decrease in the 

cost, or the time required for the performance, an equitable 

written adjustment will be made.  Any claim by Seller under this 

clause is waived unless asserted in writing within two (2) days of 

notice of the change.  Buyer may, without liability to Seller, delay 

delivery and/or acceptance occasioned by causes beyond its 

control.  Seller shall not make changes to the Products’ 

specifications or make any changes that affect the fit, form or 

function of the Products without prior written consent of Buyer 

for any open Orders. 

 

5) PRICES:  Seller’s prices will not be higher than last quoted or 

charged to Buyer or higher than stated on this Order unless 

authorized by a change notice signed by Buyer.  All taxes which 

Seller is required by law to collect from Buyer are included in the 

price.  Seller warrants that the prices of the Products covered by 

this Order are not in excess of Seller’s lowest prices in effect for 

comparable quantities of similar Products to any of Seller’s other 

customers, on either the date of this Order or the date of 

acceptance by Buyer of the Products.  If such prices are in excess 

of such other lower prices, then Buyer shall be entitled, at Buyer’s 

option, to a credit to Buyer’s account or a repayment by Seller in 

an amount equal to the difference between the amount paid by 

Buyer and such other lower price.  In the event Seller experiences 

any shortage of materials to manufacture the Products, or Seller 

cannot satisfy the demands of all of its customers from its 

inventory of Products, Seller shall provide Buyer with the first 

priority as to the Products that Seller has available.  Seller 

represents that there are no agreements in place with other 

customers that conflict with Seller’s obligations under this 

Section 5). 

 

6) SHIPMENTS:  There will be no charge for boxing, packaging or 

cartage.  Seller will promptly notify Buyer in writing if deliveries 

are delayed.  If Seller does not meet the specified shipping dates, 

any excess transportation charges to reduce delay and delivery are 

deductible from the price of the Products, as are any 

transportation charges on partial shipments or back orders.  Seller 

may require expedited shipping for late Orders, or cancel all or 

part of such late Orders at its sole discretion and without penalty.  

Seller shall deliver all shipments on time and free of damage.  

Title to and all risk of loss or damage to Products remains with 

Seller until shipment of Products from Seller’s origin as 

designated in the applicable Order, subject to timely later 

rejection or return of defective, damaged, rejected or unordered 

Products as set forth herein. 

 

7) INSPECTION:  Invoices are not due and payable until the 

Products are received, inspected and accepted by Buyer.  All 

Products will be inspected by Buyer within a reasonable time after 

delivery to ensure that the materials conform to all applicable 

specifications.  Notwithstanding anything contained in this 

paragraph, Buyer reserves the right to inspect and reject Products 

prior to shipment, at the Seller’s facility, at a mutually agreed 

upon time schedule.  Rejected Products may, at Buyer’s option 

and at Seller’s expense, be either: (a) held; (b) returned to Seller 

for repair, replacement or credit; (c) retained by Buyer with an 

equitable reduction in price; or (d) repaired by Buyer.  Payment 

for any Products will not be deemed an acceptance thereof. 

 

8) DELIVERY AND RECOURSE FOR LATE DELIVERIES: 

Time is of the essence in Seller’s performance under this Order, 

including specifically all delivery dates under any purchase order, 

and if delivery is not complete by the specified delivery date, then 

Seller shall be liable for liquidated damages in the amount of two 

hundred percent (200%) of the fees due hereunder.  In addition, 

Buyer shall be entitled to “cover” by procuring substitute goods, 

as such term is defined in Section 2-712 of the Uniform 

Commercial Code (“UCC”), provided that Buyer first notify 

Seller of its intent to procure substitute goods and gives Seller a 

reasonable opportunity to obtain substitute goods for Buyer (but 

in no event longer than five (5) days before the required delivery 

date).  If Buyer elects to “cover” its loss with substitute goods as 

provided herein, then it shall be entitled to reduce 

correspondingly any outstanding purchase order for such goods.  

Further, all late shipments shall be shipped by overnight courier 

at Seller’s expense. 

 

9) SUPPORT  COMMITMENTS. Supplier shall make its 

customer service team available to Buyer from 7am EST-4pm 

EST, seven (7) days a week. The customer support team will be 
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responsible for tracking and remedying late, missing or non-

conforming Products. Support shall include email, chat and phone 

support.   

 

10) REIMBURSEMENT FOR COSTS:  In the event Buyer incurs 

costs, expenses, or other liabilities of any kind whatsoever with 

respect to remedying product recall, product liability, warranty, 

or other matters which are the responsibility of Seller under this 

Order, Seller shall reimburse Buyer for such costs within twenty 

(20) days after receiving applicable documentation from Buyer. 

 

11) INDEMNIFICATION:  Seller shall defend, release, relinquish, 

and discharge, and shall indemnify, save, and hold harmless 

Buyer from and against any and all actions, claims, costs 

(including without limitation, costs of investigation, litigation, 

and court costs), damages, demands, fines, interest, judgments, 

liabilities, losses, penalties, proceedings, suits (including appeal), 

and expenses (including, without limitation, reasonable 

attorneys’ fees) (collectively, “Claims”) that are brought by or on 

behalf of any person or entity, that arise out of, relate to, or are 

connected with the Products, this Order or the performance 

hereof, including without limitation, Claims alleging: (a) the 

personal injury, bodily injury, illness, or death of any person; (b) 

damage to, loss of, or loss of use of any property; (c) violation of 

any governmental laws, regulations, ordinances, permits, 

licenses, or orders; or (d) infringement, dilution, 

misappropriation, or other violation of the copyright, trade secret, 

trademark, trade name, trade dress, service mark, patent or any 

other proprietary right (including without limitation, moral, 

termination, privacy, or personality rights) of any person or entity 

associated with Buyer’s use, possession, or sale of the Products 

or use or possession of any Seller confidential information; or (e) 

the design, manufacture, sale, recall, distribution or use of the 

Products.  THE DEFENSE AND INDEMNITY 

OBLIGATIONS CONTAINED IN THIS ARTICLE SHALL 

APPLY EVEN IF CAUSED, IN WHOLE OR IN PART, BY 

THE JOINT, OR CONCURRENT NEGLIGENCE, STRICT 

LIABILITY OR OTHER FAULT, WHETHER PASSIVE 

OR ACTIVE, OF ANY PERSON OR ENTITY, INCLUDING 

BUT NOT LIMITED TO THE BUYER.  In no event shall 

Buyer be liable for anticipated profits or for incidental or 

consequential damages.  Buyer’s liability on any Claim of any 

kind for loss or damage arising out of or in connection with or 

resulting from any Order or from performance or breach thereof 

shall in no case exceed the price allocable to the Products and/or 

services or unit thereof which gives rise to the Claim.  Buyer shall 

not be liable for penalties of any description.  Any action resulting 

from any Buyer’s breach of this Order or any other breach of 

contract Claim or any other breach on the part of Buyer as to 

Products and/or services delivered hereunder must be 

commenced by Seller within one (1) year after the cause of action 

has occurred. 

 

12) INSURANCE: Seller shall maintain commercial general liability 

insurance with a reputable and financially responsible insurance 

company, including Products and completed operations liability, 

in the form requested by Buyer, and other insurances as required 

by applicable law.  If Seller fails to adhere to the requirements of 

this Section 12), Buyer may order any such insurance and charge 

the cost thereof to Seller, which amount shall be due and payable 

by Seller upon demand by Buyer.  Seller’s insurance obligations 

are not subject to any limitation of liability. 

  

13) INTELLECTUAL PROPERTY: Seller hereby irrevocably 

assigns all right, title and interest in and to the Products to Buyer, 

including the right for Buyer to transfer all right and title therein 

to Buyer’s end users and/or customers. To the extent that Seller 

is unable to assign any right, title or interest, in or to the Products 

to Buyer, Seller hereby grants to Buyer an irrevocable, perpetual, 

non-exclusive, worldwide, royalty-free, transferable and 

sublicensable (right and license) in and to the Products to display, 

publicly perform, distribute, commercialize, sell and otherwise 

use the Products in Buyer’s sole discretion. Seller will not 

incorporate any Seller intellectual property in or to the Products 

without Buyer’s prior, written consent. To the extent that Buyer 

consents to Seller’s incorporation of any Seller intellectual 

property into the Products, Seller hereby grants to Buyer an 

irrevocable, perpetual, non-exclusive, worldwide, royalty-free, 

transferable and sublicensable (right and license) in and to the 

Seller intellectual property to display, publicly perform, 

distribute, commercialize, sell and otherwise use the Seller 

intellectual property as necessary to utilize the Products. Buyer or 

its affiliates are the sole owners of the trademarks, trade names 

and service marks (“Marks”) which designate, or may in the 

future designate, Products.  Seller shall only use the Marks and 

identities of Buyer or its affiliates when and as approved by Buyer 

in writing.  Seller further agrees that it will not at any time use as 

part of its name any of the Marks or any other confusingly similar 

name, word, letter, symbol or design, either alone, or in 

conjunction with, any other name, word, letter, symbol or design 

or use or register any trademarks, tradenames or service marks 

that are substantially similar to the Marks.  Seller acknowledges 

that Buyer, its affiliates, and their respective licensors own 

exclusively throughout the world any and all specifications 

provided by or obtained from Buyer, including all intellectual 

property rights in the foregoing, that are delivered by Buyer to 

Seller or are found, created, discovered, generated or developed 

jointly by Buyer and Seller that relate to the specifications 

provided by Buyer.   
 

14) STATUTORY COMPLIANCE:  Seller warrants that material 

or work furnished hereunder complies with all laws, regulations, 

executive orders or ordinances of the United States or any state or 

any governmental authority or agency including, but not limited 

to, those issued pursuant to the Fair Labor Standards Act, State 

and/or Federal Civil Rights and Equal Employment Acts, the 

Occupational Safety and Health Act, the Consumer Products 

Safety Act, the Equal Opportunity clause of Executive Order 

11246, the Affirmative Action Clause of Section 503 of the 

Rehabilitation Act of 1973, the Affirmative Action Clause of 

Section 402 of the Vietnam Era Veterans Readjustment 

Assistance Act of 1974, the Resources Conservation and 

Recovery Act, the Comprehensive Compensation and Liability 

Act, and any amendments or successors to the foregoing.  Seller 

will indemnify and hold harmless Buyer from all Claims 

whatsoever arising out of Seller’s non-compliance with such laws 

or regulations. 

 

15) CUSTOMS:  Seller shall be responsible for obtaining any 

licenses or governmental permits for export and import of the 

Products to the country of final destination, to or from the United 

States, and any other country where the Products may be 

transshipped, landed or utilized.  Seller warrants it will not allow 

Products to be transferred at any time on either a temporary or 

permanent basis in any manner that would violate United States 

customs or export laws or regulations (“Customs Laws”), 

including, but not limited to, the Export Administration Act of 

1979, the Arms Export Control Act of 1976, Foreign Assets 

Control Regulations, Export Administration Regulations 

(“EAR”), U.S. Customs and Border Protection laws and 

regulations or the International Traffic in Arms Regulations, in 

each case as may be amended from time to time.  Seller agrees 
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that it is the U.S. Principal Party in Interest for purposes of the 

Foreign Trade Statistics Regulations, the importer of record for 

purposes of the U.S. Customs Regulations, and the exporter of 

record for purposes of the EAR.  Seller is responsible for filling 

all documents required for the import into or export from the 

United States with the applicable governmental authority.  Seller 

shall further defend, indemnify and hold harmless Buyer from and 

against any and all Claims brought by or on behalf of any person 

or entity (including without limitation any governmental 

authority) arising out of or in connection with breaches of this 

Section 15) or violations of the Customs Laws by Seller or its 

agents. 

 

16) WAIVER:  Buyer’s failure to insist on the performance of any of 

the terms of this Order, or to exercise any right or privilege, or its 

waiver of any breaches, will not amend, modify, or waive any 

such terms, conditions, rights or privileges that Buyer might 

otherwise have. 

 

17) GOVERNING LAW:  This Order and these terms and 

conditions will be construed, interpreted and governed by the 

laws of the State of Delaware, without reference to principles of 

conflicts of law.   

18) SEVERABILITY:  If any provision of this Order or these terms 

and conditions is held invalid or otherwise unenforceable under 

any applicable law or future legislative action, such provision will 

be considered severed therefrom and herefrom and all other 

provisions of this Order and terms and conditions will remain 

enforceable and be interpreted to give effect to its intended 

purpose. 

 

19) ASSIGNMENT:  The rights and obligations of this Order and 

the agreement resulting herefrom may not be assigned or 

subcontracted, in whole or in part, without the written consent of 

Buyer. 

 

20) AUDIT: Seller shall maintain accurate books and records relating 

to each Order.  Buyer shall have the right to examine the books 

and records of Seller to the extent necessary to ensure Seller’s 

compliance and to verify the accuracy of any statement, invoice, 

charge, or computation.  All records subject to examination 

hereunder shall be caused to be retained for no less than six (6) 

years after their creation.  Any error will be corrected 

retroactively, with interest on such error paid at the highest legal 

rate from the date of the relevant invoice or statement.  If the audit 

reveals an error of two percent (2%) or more in any invoice 

submitted by Seller, Seller shall pay for the costs of the audit. 

 

21) ENTIRE AGREEMENT:  This Order, together with any 

documents referred to on the face hereof constitute the entire 

agreement between the parties, and it may not be modified or 

amended except in writing, signed by Buyer.  Seller 

acknowledges that all terms as to quantity, quality, other 

specifications and time of delivery are material elements of this 

Order and that Seller must strictly comply with these terms and 

conditions.  All obligations of Seller hereunder shall survive 

delivery of Products to Buyer and the resale of products or 

services incorporating Products by Buyer. 

 

22) NO ADDITIONAL TERMS:  Unless expressly accepted by 

Buyer in writing prior to delivery of the Products covered by this 

Order, Seller will not add any terms or conditions other than those 

contained herein or impose any terms or conditions which conflict 

with those contained herein in accepting or acknowledging this 

Order, and no such additional terms or conditions or conflicting 

conditions will be binding upon Buyer.  Buyer’s offer to purchase 

is conditioned on Seller’s acceptance of all the terms and 

conditions set forth in this Order without alteration of any kind 

whatsoever. 

 

23) HEADINGS: Headings used herein are for the convenience of 

reference only and will not control the construction or 

interpretation of any of the provisions of this Order or these terms 

and conditions. 

 

24) TIME OF THE ESSENCE: Time is of the essence in the 

performance of Seller’s obligations hereunder and Buyer is 

relying upon timely performance by Seller.  Buyer’s acceptance 

of Seller’s late performance will not be deemed a waiver of this 

provision.  

 


